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D efendan t  Jav ie r  Saenz -G om ez  p leaded  gu i l ty to  i l lega l  reen try a f te r

remova l  fo l low ing  a  conv ic t ion  fo r  an  aggrava ted  f e lony in  v io la t ion  o f  8



 A f te r  examin ing  the  b r ie f s  and  appel la te  reco rd ,  th is  pane l has1

de term ined  unan im ously tha t  o ra l  argum en t  w ou ld  no t  m a ter ia l ly ass is t  in
the  de te rm ina t ion  o f  th is  appea l .   See  Fed .  R .  A pp .  P .  34 (a ) (2 ) ;  10 th  C ir .  R .
34 .1 (G ) .   T he  case  i s ,  the re fo re ,  o rde red  su bm it ted  w i thou t  o ra l  argum en t .
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U .S .C .  §  1326(a )(1 ) ,  (2 ) ,  an d  (b )(2 )  and  w as  sen ten ced  to  a  th i r ty-m on th

te rm  o f  im pr isonm en t .   O n  appeal ,  Saenz -G om ez  argues  tha t  the  d is t r ic t

cour t  e r red  in  enhancing  h is  sen tence  pu rsuan t  to  8  U .S .C .  §  1326(b )(2 )  and

U .S .S .G .  §  2L 1 .2 (b )(1 )(B ).   W e exerc ise  ju r i sd ic t ion  pu rsuan t  to  28  U .S .C .  §

1291  and  a f f i rm . 1

I .

  O n  Februa ry 13 ,  2001 ,  a  s ta te  g rand  ju ry re tu rned  a  tw o-coun t

ind ic tm en t  ch arg ing  Saenz-G om ez  w i th  possess ion  w i th  in ten t  to  d is t r ibu te

he ro in  and  consp iracy to  d is t r ibu te  he ro in .   Saenz -G om ez  p leaded  no t

gu i l ty.   A  ju ry found  h im  gu i l ty o f  bo th  coun ts  and  the  s ta te  court  sen tenced

h im  to  a  tw e lve -yea r  te rm  o f  im pr isonm en t ,  bu t  suspended  h is  sen tence  and

p laced  h im  on  p roba t ion  fo r  f ive  yea rs .   T he  court  f i led  a  w r i t ten  judgm en t

and  sen tence  on  A pr i l  23 ,  2003 .   O n  M ay 2 ,  2003 ,  be fo re  de fense  counse l

f i led  a  no tice  o f  appeal ,  the  Im m igra t ion  and  N a tu ra l iza t ion  Se rv ice  (“ IN S”)

deported  Saenz-G om ez  to  M ex ico ,  pu rsuan t  to  exped ited  remova l

p roceed ings  based  on  Saenz-G om ez’s  conv ic t ion .   Saenz -G om ez’s  counse l

f i led  a  t im e ly no t ice  o f  appea l  on  M ay 20 ,  2003 ,  f rom  the  2003  s ta te

conv ic t ion .   O n  M ay 4 ,  2004 ,  Saenz -G om ez  w as  aga in  removed  f rom  the
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U ni ted  S ta te s  by im m igra t ion  au tho r i t ie s  fo r  i l lega l  reen try.   T he  N ew

M exico  C our t  o f  A ppea ls  a f f i rm ed  Saenz-G om ez’s  2003  s ta te  conv ic t ion  on

A ugus t  9 ,  2005 ,  and  the  N ew  M exico  Supreme  C our t  den ied  h is  pe t i t ion  fo r

ce r t io ra r i  on  Sep tember  27 ,  2005 .

O n  Sep tember  8 ,  2005 ,  Saenz -G om ez  w as  once  aga in  found  in  the

U nited  S ta te s .   H e  w as  ind ic ted  fo r  i l lega l  reen try to  the  U n i ted  S ta te s  a f te r

depor ta t ion  fo l low ing  a  conv ic t ion  fo r  an  aggrava ted  f e lony in  v io la t ion  o f  8

U .S .C .  §  1326(a )(1 ) ,  (2 ) ,  and  (b ) (2 ) .   Saenz -G om ez  en te red  a  gu il ty p lea

pursuan t  to  the  te rm s  o f  a  p lea  ag reemen t  w i th  the  gove rnm en t ,   bu t  re se rved

the  r igh t  to  co n tes t  ap p l ica t ion  o f  a  tw elve - lev e l  enhan cem en t  fo r  reen t ry

a f te r  remova l  fo l low ing  a  conv ic t ion  fo r  an  aggrava ted  f e lony,  leav ing  the

enhancemen t  is sue  to  the  d isc re t ion  o f  the  d is t r ic t  cou r t .   Pu rsuan t  to  the

p lea  ag reemen t ,  the  gove rnm en t  ag reed  to  recomm end  a  th ree - leve l

reduc tion  fo r  accep tance  o f  re spons ib i l i ty and  to  recomm end  a  sen tence  a t

the  low  end  o f  the  sen tenc ing  gu ide l ine  range .  

T he  p resen tence  repor t  (“P SR ”)  ind ica ted  tha t  the  b ase  leve l  fo r  

Saenz-G om ez’s  o f fense  w as  e igh t .   See   U .S .S .G .  §  2L 1 .2(a ) .   T w elve  lev e ls

w ere  added ,  pu rsuan t  to  U .S .S .G .  §  2L 1 .2 (b )(1 )(B ) ,  because  Saenz-G om ez

w as  p rev ious ly depor ted  “af te r  a  conv ic t ion  fo r  a  f e lony d rug  t ra f f ick ing

of fense  fo r  w h ich  the  sen tence  im posed  w as  13  m on ths  o r  le ss .”   U .S .S .G .  §

2L 1 .2 (b )(1 )(B ) .   T he  PSR  no ted  tha t  the  re levan t  conv ic t ion  w as  Saenz -
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G om ez’s  A pri l  23 ,  2003 ,  s ta te  f e lony conv ic t ion  fo r  h e ro in  t ra f f ick ing .  

T hree  leve ls  w ere  sub trac ted  fo r  accep tance  o f  re spons ib i l i ty,  re su l t ing  in  a

to ta l  o f fense  leve l  o f  seven teen .   U .S .S .G .  §  3E 1 .1 .     

A t  sen tenc ing ,  Saenz -G om ez  ob jec ted  to  the  PSR ’s  app l ica t ion  o f  the

tw e lve - leve l  enhancemen t ,  a rgu ing  tha t  h is  A pr i l  23 ,  2003 ,  s ta te  conv ic t ion

w as n o t  f ina l  a t  the  t im e  o f  h is  rem ova l  an d  the re fo re  no t  a  conv ic t ion  w i th in

the  mean ing  o f  8  U .S .C .  §  1326(b )  o r  U .S .S .G .  §  2L 1 .2 ,  because  he  w as

deported  p r io r  to  exerc is ing  h is  r igh t  to  a  d irec t  appea l  on  tha t  conv ic t ion .  

T he  d is t r ic t  cou r t  accep ted  the  tw e lve - leve l  inc rease  and  de te rm ined  tha t

Saenz-G om ez’s  of fense  leve l  w as  seven teen ,  w i th  a  c r im ina l  h i s to ry

ca tegory o f  I I I ,  ind ica ting  a  gu ide l ine  range  o f  th i r ty to  th i r ty-seven  (30 -37)

m onths .   T he  d is t r ic t  cou rt  sen tenced  Saenz-G om ez  to  th ir ty  mon ths .   

Saenz-G om ez  f i led  a  t im e ly no t ice  o f  appea l .

I I .

  O n  appea l ,  Saenz-G om ez  a rgues  tha t  the  d is t r ic t  co u r t  im proper ly

app l ied  the  tw e lve- leve l  en hancem en t  to  h is  sen ten ce  because  h is  2003  s ta te

conv ic t ion  fo r  he ro in  t ra f f ick ing  w as  n o t  f ina l  a t  the  t im e  o f  h is  rem ova l ,

and  the re fo re  is  no t  a  conv ic t ion  w ith in  the  mean ing  o f  8  U .S .C .  §  1326(b )

o r  U .S .S .G .  §  2L 1 .2 (b) (1 ) (B ) .   Spec i f ica l ly,  he  con tend s  tha t  fo r  a

conv ic t ion  to  se rve  a s  the  basis  fo r  depor ta t ion ,  tha t  conv ic t ion  m us t  be

f ina l  and  a  conv ic t ion  is  no t  f ina l  fo r  im m igra t ion  pu rposes  be fo re  d irec t
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appeal  has  been  exhaus ted  o r  w a ived .   T he re fo re ,  a  judgm en t  does  no t

becom e a  conv ic t ion  w ith in  the  m ean ing  o f  8  U .S .C . §  1326(b )  and  U .S .S .G .

§  2L 1 .2 (b )(1 )(B )  un t i l  the  d irec t  appeal  p rocess  has  been  exhaus ted  o r

w a ived .   B ecause  he  w as  depor ted  be fo re  h is  d i rec t  appeal  p rocess  had  been

exhausted  o r  w a ived ,  he  has  no  “conv ic t ion  p r io r  to  remova l”  to  se rve  a s  the

bas is  fo r  the  sen tenc ing  enhancemen t  app l ied  by the  d is t r ic t  cou r t .   T he

governm en t  a rgues  tha t  the  I l lega l  Im m igra t ion  R efo rm  and  Im m igran t

R espons ib i l i ty A c t  o f  1996  (“ IIR IR A ”)  e l im ina ted  the  f ina l i ty requ iremen t

fo r  an  a l ien ’s  conv ic t ion ,  a s  cod if ied  in  8  U .S .C .  §  1101(a )(48 )(A ).   

W e  rev iew  issues  o f  s ta tu to ry cons truc t ion ,  inc lud ing  the  d is t r ic t

cour t ’s  in te rp re ta t ion  o f  8  U .S .C .  §  1326 ,  de  novo .   W righ t  v .  Fed .  B ureau  o f

Pr isons ,  451  F .3d  1231 ,  1233  (10 th  C ir .  2006) ;  U n i ted  S ta te s  v .  G onza lez -

C oronado ,  419  F .3d  1090 ,  1092  (10 th  C ir .  2005) .   W e  rev iew  fo r  c lea r  e rro r

the  d is t r ic t  cou r t ’s  f ac tua l  f ind ings  rega rd ing  sen tenc ing  and  rev iew  de  novo

i ts  lega l  in te rp re ta t ion  o f  the  sen tenc ing  gu ide l ines .   U n i ted  S ta te s  v .

A randa-F lo re s ,  450  F .3d  1141 ,  1144  (1 0 th  C ir .  2006) .   

 Saenz-G om ez  p led  gu i l ty to  i l lega l  reen try o f  a  rem oved  a l ien  in

v io la t ion  o f  8  U .S .C .  §  1326(a )(1 ) ,  (2 ) ,  and  (b )(2 ) .   Sec t ion  1326(a )  p rov ides

tha t  “any a l ien  w ho  has  been  den ied  admiss ion ,  exc luded ,  depor ted ,  o r

rem oved  o r  has  d epar ted  the  U n i ted  S ta te s”  and  la te r  “en ter s ,  a t tem pts  to

en te r ,  o r  is  a t  any t im e  found  in ,  the  U n i ted  S ta te s”  sha l l  be  f ined  and
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impr isoned  fo r  no  m ore  than  tw o  yea rs .   8  U .S .C .  §  1326(a) .   H ow ev er ,

Sec t ion  1326(b )  p rov ides  tha t  any a l ien  “w hose  remova l  w as  subsequen t to  a

conv ic t ion  fo r  com m iss ion  o f  an  aggrava ted  fe lony .  .  .  sha l l  be  .  .  .

im pr isoned  no t  m ore  than  tw en ty yea rs .”   8  U .S .C .  §  1326(b )(2 )  (em phasis

added) .   In  tu rn ,  U .S .S .G .  §  2L 1 .2  p rov ides  fo r  a  base  o f fense  leve l  o f  e igh t

fo r  un law fu l ly en te r ing  o r  rema in ing  in  the  U n i ted  S ta te s ,  bu t  a  de fendan t

w ho  “prev ious ly w as  depo r ted ,  o r  un law fu l ly remained  in  the  U ni ted  S ta tes ,

a f te r  a  conv ic t ion  fo r  a  f e lony d rug  t ra f f ick ing  o f fense  fo r  w h ich  the

sen tence  im posed  w as  13  m on ths  o r  le ss”  shou ld  rece ive  a  tw e lve - leve l

enhancem en t .   U .S .S .G .  §  2L 1 .2  (em phas is  added) .   

T h is  cour t  has  looked  to  8  U .S .C .  §  1101 ,  a  d e f in i t ion  sec t ion  w i th in

the  same  chap te r  a s  §  1326 ,  to  in te rp re t  the  mean ing  o f  te rm s  w ith in  8

U .S .C .  §  1326(b )(2 ) .   See  e .g . ,  G onza lez -C oronado ,  419  F .3d  a t  1092-93

( look ing  to  8  U .S .C .  §  1101(a ) (43 )  to  de f ine  the  te rm  “aggrava ted  fe lony”

found  in  §  1326(b )(2 )) .   S im ila r ly,  th is  cour t  app l ie s  the  de f in i t ion  o f

“conv ic t ion”  found  in  8  U .S .C .  §  1101  to  U .S .S .G .  §  2L 1 .2 (b ) .   S ee  e .g . ,

U n i ted  S ta te s  v .  Z amudio ,  314  F .3d  517 ,  521-22  (10 th  C ir .  2002) .   Sec t ion

1101 (a )(48) (A )  s ta tes :

T he  te rm  “conv ic t ion”  means ,  w i th  re spec t  to  an  a l ien ,  a  fo rm a l
judgm en t  o f  gu i l t  o f  the  a l ien  en te red  by a  court ,  o r  i f  ad jud ica tion  o f
gu i l t  has  been  w ithhe ld ,  w here  –

( i )  a  judge  o r  ju ry has  found  the  a l ien  gu i l ty o r  the  a l ien  has  en te red  a
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p lea  o f  gu i l ty o r  no lo  con ten dere  o r  has  adm it ted  su f f ic ien t  fac ts  to
w arran t  a  f ind ing  o f  gu i l t ,  and

( i i )  the  judge  has  o rde red  som e  fo rm  o f  pun ishm en t ,  pena lty,  o r
re s tra in t  on  the  a l ien ’s  l ibe r ty to  be  im posed .   8  U .S .C .  §
1101(a) (48 ) (A )  (em phas is  ad ded ) .

T o  in te rp re t  a  s ta tu te ,  w e  f ir s t  examine  the  p la in  language .   U n i ted

S ta te s  v .  Jackson ,  248  F .3d  1028 ,  1030  (10 th  C ir .  2001) ,  ce r t  den ied  534

U .S .  929  (2001) .   “ I f  the  s ta tu to ry lan guage  is  c lea r ,  ou r  ana lys is  o rd ina r i ly

ends .”   Id .   T he  courts  have  “cons is ten t ly he ld  tha t  w he the r  a  pa r t icu la r

d i spos i t ion  cou n ts  as  a  ‘con v ic t ion ’  in  the  con tex t  o f  a  federa l  s ta tu te  is  a

m a tte r  o f  f ede ra l  de te rm ina t ion .”   Zam udio ,  314  F .3d  a t  521  (c i t ing  U n i ted

S ta te s  v .  C uevas ,  75  F .3d  778 ,  780  (1s t  C ir .  1996)) .   In  add i t ion ,  f edera l  law

def ines  the  te rm  “conv ic t ion”  a s  u sed  in  the  im m igra t ion  con tex t .   Id .  (c i t ing

W hite  v .  I .N .S . ,  17  F .3d  475 ,  479  (1 s t  C ir .  1994)) .           

T he  s ta te  court  f i led  a  w r i t ten  judgm en t  and  sen tence  on  A pr i l  23 ,

2003 ,  m em oria l iz ing  Saenz-G om ez’s  f e lony d ru g  t ra f f ick ing  conv ic t ion .  

“The  te rm  ‘conv ic t ion ’  m eans,  w i th  re spec t  to  an  a l ien ,  a  fo rm a l  judgm en t  o f

gu i l t  o f  the  a l ien  en tered  by a  cour t .”   8  U .S .C .  §  1101(a )(48 )(A )  (em phasis

added) .   T he  s ta te  court ’s  w r i t ten  judgm en t  and  sen tence  f i led  on  A pr i l  23 ,

2003 ,  f a l ls  squa re ly w ith in  th is  s ta tu to ry language  and  the re fo re  qua li f ie s  a s

a  conv ic t ion  under  8  U .S .C .  §  1326(b )(2 )  and  U .S .S .G .  §  2L 1 .2 (b )(1 )(B ).  

B ecau se  S aenz-G om ez  w as  d ep or ted  on  M ay 2 ,  2003 ,  n ine  d ays  a f te r  a
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fo rm a l  judgm en t  o f  gu i l t  w as  en te red  agains t  h im  by the  court ,  he  w as

“ removed  subsequen t to  a  conv ic t ion  fo r  comm iss ion  o f  an  aggrava ted

fe lony”  and  “a f te r  a  conv ic t ion  fo r  a  f e lony d rug  t ra f f ick ing  o f fense .”   8

U .S .C .  §  1326(b )(2 ) ;  U .S .S .G .  §  2L 1 .2 (b )(1 )(B ).    

 Saenz -G om ez  c i te s  seve ra l  ru le s  o f  s ta tu to ry cons truc t ion  and  looks

to  the  leg is la t ive  h is to ry o f  the  I IR IR A  in  a rgu ing  tha t  C ongress  in ten ded  i t s

de f in i t ion  o f  conv ic t ion  to  inc lude  a  f ina l i ty ru le ,  requ ir ing  exhaust ion  o r

w aiver  o f  the  d i rec t  ap pea l  p rocess  p r io r  to  lab e l ing  a  judgm en t  a

“conv ic t ion”  fo r  im m igra t ion  pu rposes .   H ow ever ,  “ i t  i s  a  w e ll  e s tab l ished

law  o f  s ta tu to ry cons truc t ion  tha t ,  absen t  ambigu i ty o r  i r ra t iona l  re su l t ,  the

l i te ra l  language  o f  a  s ta tu te  con tro ls .”   Jackson ,  248  F .3d  a t  1030  (c i t ing

E dw ards  v .  V aldez ,  78 9  F .2d  1477 ,  1481  (10 th  C i r .  1986)) .   Fu r ther ,

“ [w ]hen  the  mean ing  o f  the  s ta tu te  is  c lea r ,  i t  i s  bo th  unnecessa ry and

im prope r  to  re so r t  to  leg is la t ive  h is to ry to  d iv ine  congress iona l  in ten t .”  

U n i ted  S ta te s  v .  H un t ,  456  F .3d  1255 ,  1270  (10 th  C ir .  2006)  (quo t ing

E dw ards ,  789  F .2d  a t  1481) .   In  f ac t ,  Saenz -G om ez  adm its  in  h is  b r ie f  tha t

the  de f in i t ion  o f  conv ic t ion  found  in  8  U .S .C .  1101(a )(48 )(A )  “ says  no th ing

abou t  the  f ina l i ty  requ irem en t .”   A ppe l lan t  B rie f  a t  18 .    

B ecause  the  p la in  language  o f  8  U .S .C .  1101(a )(48 )(A )  is  c lea r  and

does  no t  lead  to  an  i r ra t iona l  re su l t ,  the  s ta tu to ry language  con tro ls  and  the

w ri t ten  judgm en t  f i led  agains t  Saenz -G om ez  is  a  conv ic t ion  fo r  pu rposes  o f
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Sec t ion  1326(b )  and  U .S .S .G .  2L 1 .2 .   Fu r the r ,  because  Saenz-G om ez  w as

removed  a f te r  h is  conv ic tion  fo r  a  f e lony d rug  t ra f f ick ing  o f fense ,  the

d is t r ic t  co u r t  p roper ly app l ied  the  tw e lve- leve l  en hancem en t  p rov ided  in

U .S .S .G .  §  2L 1 .2 (b )(1 )(B ).       

I I I .

W e  A FFIRM  the  d is t r ic t  cou r t ’s  sen tence .
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